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OPI NI ON
PER CURI AM

The instant appeal stens froma slip and fall accident in a Wnn-
Di xi e grocery store. \Wile shopping, Ann Prindes slipped on sone
fluid in the aisle of a local Wnn-Di xie store. As a result, she
sued

W nn-Di xi e al | egi ng negligence. Wnn-Dixie filed a notion for sum
mary judgnment, and the district court granted t he noti on concl udi ng
that no facts existed fromwhich the jury could infer Wnn-Di xi e's
actual or constructive know edge of the fluid on the floor that
caused

Prindes' injuries. W affirm

l.
FACTS AND PROCEDURAL HI STORY

On January 20, 1993, Prindes entered the business prem ses of
Wnn-Dixie in Chesterfield County, Virginia. As Prindes was shop-
pi ng, she stepped in a substance which had fornmed a small puddl e,

slipped and fell to the ground thereby sustaining serious
injuries.1

Both Prindes and Lako Y. Cokes, a custonmer who was in the area
and who canme down the aisle just after Prindes fell, testified in
their

respective depositions that Wnn-Di xi e stock boys were in the aisle
when Prindes fell. In addition, both Prindes and Cokes testified
t hat

several boxes were stacked and placed in the aisle. In her

deposi tion,

Cokes stated that she observed a liquid substance of a yellow sh
col or

that appeared to be fruit juice. Prindes testified that the Iiquid
appeared to be froma juice package and was browni sh-orange.
Prindes further testified that the liquid was sticky or dried at
t he edges

of the small puddle.

1 Prindes injured her back, hip, leg and heel in the fall.
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Davi d Ledford, Prindes' son, testifiedthat he observed a browni sh-
orange substance in a puddl e that appeared to be dried. He further
t es-

tified that the puddle was readily observable and"hard to m ss."
Christina Fagan, David Ledford's then fiancee, in her sworn
affidavit,

testified that she observed the liquid on the bottom of one of
Pri ndes'

shoes. Fagan al so noted that the spill was streaked.
After Prindes' fall, Ernest Spates, the store nmnager, arrived.
After

Spat es checked with Prindes about the extent of her injuries, he
call ed

an anbul ance, and Prindes departed by anbul ance to the hospital.
Accordi ng to Cokes, when Spates arrived to assist Prindes, Spates
appeared to be trying to conceal theliquidwth his foot as he was
tal king to Prindes. Prindes, Fagan, and Ledford, testified that at
no

time prior to when Prindes |eft by anmbul ance did the Wnn Dixie
enpl oyees attenpt to renove the liquid or to warn other custoners
of the hazard by either posting signs or placing cones where
Pri ndes

fell. Spates testified in his deposition that the aisle where
Prindes fell

had been inspected fifteen mnutes before her arrival, and no
l'i quid

substance was present in the aisle.

On October 3, 1995, Prindes sued Wnn-Dixie alleging in her com
pl ai nt that she sustained personal injuries in a slip and fall
acci dent

whil e shopping at the Wnn-Di xie store |ocated in Chesterfield,
Vir-

ginia. On Novenber 15, 1995, Wnn-Dixie filed its answer denying
the allegations of negligence and asserting the defense of
contributory

negl i gence. After the concl usion of depositions, on March 8, 1996,
Wnn-Dixie filed a notion for sunmmary judgnment. On April 9, 1996,
the district court granted Wnn-Di xie's notion for summary judg-
ment. Prindes now appeal s.

1.
DI SCUSSI ON

Summary judgnment is proper if no genuine issue of material fact
exi sts and the noving party is entitled to judgnment as a matter of
| aw.

Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The court
reviews the district court's grant of sunmary j udgnent de novo. See
Cooke v. Manufactured Hones, Inc., 998 F.2d 1256, 1260 (4th Cr.







1993). The parties agree that Virginia law applies in the instant
di ver -
sity of citizenship action. Erie RR v. Tonpkins, 304 US. 64
(1938).

In Wnn-Di xie Stores v. Parker, 396 S. E. 2d 649 (Vva. 1990), the
court restated the follow ng well-settled Virginiarule applicable

to
slip and fall cases such as the instant litigation:

The [store owner] owed the [custoner] the duty to exercise
ordinary care toward her as its invitee uponits prem ses. In
carrying out this duty it was required to have the prem ses
in a reasonably safe condition for her visit; to renove,

Wi thin a reasonable tinme, foreign objects fromits floors
which it may have placed there or which it knew, or should
have known, that other persons placed there; to warn the
[custoner] of the unsafe condition if it was unknown to her,
but was, or should have been, known to the [store owner].

Id. at 650 (quoting Colonial Stores v. Pulley, 125 S. E. 2d 188 (Va.
1962)); Safeway Stores, Inc. v. Tolson, 121 S. E 2d 751, (Va.

1961) (store owner is not the insurer of safety of invitees uponits
prem ses). Moreover, in Mento Stores, Inc. v. Yeatman, 348 S.E. 2d
228 (Va. 1986), the Virginia Suprene Court stated:

[ The plaintiff] was not required to prove that the defendant
had actual notice of a hazardous object on its floor in tine
torenove it. It was sufficient to prove constructive notice.
If an ordinarily prudent person, given the facts and circum
stances, [the store] knew or should have known, coul d have
foreseen the risk of danger resulting fromsuch circum
stances, [the store] had a duty to exerci se reasonabl e care to
avoi d the genesis of danger.

Id. at 231. (Italics in original).

On appeal , Prindes contends that the district court failed properly
to apply Virginia law to the facts in the instant case. On the
ot her

hand, Wnn-Di xi e argues that the district court correctly applied
t he

| aw t o determ ne that no genuine i ssues of material fact existed,
and

thus, the district court should be affirned. Alternatively,
W nn-Di xi e



argues that the district court should be affirnmed because Prindes
was

guilty of contributory negligence for failing to observe an open
and

obvi ous danger.

The controversy in the instant case centers on whether Wnn-Di xie
had constructive knowl edge of the existence of the |iquid substance
upon which Prindes slipped.2 The burden rests on Prindes to
establ i sh

that Wnn-Di xie was negligent and that such negligence was the
pr ox-

| mate cause of her injury. The Great Atlantic & Pacific Tea Co.,

[ nc.

v. Berry, 128 S.E. 2d 311, 313 (Va. 1962).

Prindes argues that Wnn-Di xie's constructive know edge is dem
onstrated by: (1) the fact that the |iquid substance, apparently
fruit

j uice, had begun to dry on the edges suggesting that the Iiquid had
been on the floor for sone tine, and (2) the fact that several
W nn-

D xi e enpl oyees were engaged in stocking activity at the |ocation
where Prindes fell on the liquid substance.

On appeal, Prindes primarily attacks the district court's reliance
EELQM arguing that the district court msinterpreted Berry to
gaicggggrences as to the tinme a substance is on the fl oor based on
Lgﬁdition of the substance.

In Berry, the plaintiff acconpanied by her husband, went to the
store to buy groceries. Berry, 128 S. E. 2d at 312. As the plaintiff
reached for an item she slipped on a piece of celery, which appar-
ently was | ocated on the floor under the shelf. Id. The plaintiff
sued

the store for negligence.

Nei ther party alleged that the store had actual know edge of the
pi ece of celery on the floor, but rather, the case turned on the
store's

constructive know edge. Plaintiff attenpted to support her
construc-

ti ve knowl edge theory by argui ng that the darkened condition of the
pi ece of celery indicated that the cel ery had been on the fl oor for
a

period of tinme. 1d. at 313.3 In denying plaintiff relief, the
Virginia

2 Al t hough Prindes' counsel at oral argument argued that Wnn-Di xi e
had bot h actual and constructive know edge, no evidence exists in



t he

record to support an actual know edge fi nding.

3 Plaintiff also clained that the exi stence of pieces of paper and
one or

two cigarette butts in the sanme general area of the celery
i ndi cated t hat

an enpl oyee of the store had carelessly swept the aisle. Id. at
313.



Suprenme Court stated that "[t]o hold for the plaintiff on either
basi s

woul d require pure speculation and conjecture.” 1d. at 313. The
court

reasoned that the plaintiff could have caused the di scol orati on of
t he

pi ece of celery when she stepped on it; or the celery could have
been

dr opped by a custoner, rather than a store enpl oyee. The court al so
noted that it was just as likely that a custoner coul d have ki cked
t he

cel ery under the shelf as by a sweeping store enpl oyee. Id. Thus,
t he

court addressing the probity of the condition of a foreign
subst ance

to denonstrate how | ong the substance had been present stated:

In some jurisdictions the courts permt juries to specul ate
upon how |l ong a foreign substance had been on the floor or
howit got there. Such decisions areinthe mnority. In these
mnority decisions a description of the substance as"w th-
ered”, "old | ooking," or "griny," has been held sufficient to
allow the jury to infer that the substance had been on the
floor a sufficient length of time to require the defendant in
the exercise of reasonable care to have known of its pres-
ence. These decisions represent a |iberal expansion of the
doctrine of "constructive notice" in the |aw of negligence
S [Most jurisdictions do not follow this view W
rej ect
it.
Id. at 313-314 (internal citation omtted).

Relying on Furr's Inc. v. Bolton, 333 S.W2d 688 (Tx. Cv. App.
1960), Prindes urges the court to restrict the Berry rule to
non-1iquid

substances. In Bolton the plaintiff slipped on grape juice while
shop-

pi ng for groceries, plaintiff testifiedthat the grape juice puddle
was

dried around t he edges, and based on her past experience working in
a grocery store, generally, grape juice took 30 mnutes to an hour
to

dry. Wiile agreeing with the general rule that the withering,
bl acken-

ing or deterioration of an articleis insufficient to determ ne how

| ong

the article has been on the floor, the court established an
exception

when rather than an article, i.e. banana or celery, the situation

I nvol ved a |iquid.

The court stated:



We think that, here, there can be a proper inference, based
upon the testinony referenced above -- that the juice had
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been there | ong enough so that the store keeper shoul d have
known about it. The very nature of liquids such as these is
such that it would not have dried around the edges and then
fallen to the floor and presented the same appearance as an
obj ect such as a banana or grape could do. The grape or
banana, or other such, may well|l have w thered and bl ack-
ened before it got on the floor, but we do not believe that
juice could dry around its edges and be transmtted to the
floor in the sane condition.

Id. at 689.

Prindes argues that the district court read the Berry rule too
br oadl y

because the Berry case did not involve a |liquid. Thus, Prindes
ar gues

that Berry does not prohibit using the condition of aliquid, i.e.
dri ed,
to denonstrate how | ong the substance had been present.

We need not address whether the Berry rule applies to both non-
liquid and |iquid substances because the difficulty with the
I nst ant

case is that no one testified about the condition of the Iiquid at
t he

time that Prindes fell. Prindes herself admtted that she did not
see the

puddl e before she slipped. Oher testinony offered by her son,
Davi d

and his fiancee, Fagan was based on their observations of the
l'i quid

sonme 30 m nutes after Prindes fell. Thirty m nutes after Prindes’
fall,

bot h Pri ndes and her son testified that the |liquid had begun to dry
around the edges.

As the district court recogni zed, Prindes had been withingin pain
for some thirty m nutes before anyone t hought to exam ne the liquid
substance. During the preceding 30 mnutes, the liquid could have
begun to dry. Thus, unlike in Bolton, where the plaintiff observed
t he

liquid imediately or shortly after her fall, no such testinony
exi sts

in the present record. Hence, even if the condition of the liquid
coul d

be used to denobnstrate the period of tine the liquid had been on
t he

floor, Prindes's failure to offer any evidence showing the
condi tion

of the liquid at the tine of fall, vitiates against a finding of
construc-

tive know edge on Wnn-Di xie's part.



As for Prindes' second point, the district court relying on Gaul din
V. Wnn-Dixie, 370 F.2d 167 (4th Gr. 1996) (applying Virginia
| aw) ,




stated that "the fact that there were enpl oyees in the area of the
dan-

gerous substance cannot inmpute know edge of the substance to the
def endant." Thus, the court held that "[b]ecause Prindes is unable
to

produce any evidence that would inply the defendant had actual or
constructive know edge of the dangerous substance that caused her
fall,” summary judgnment in favor of Wnn-Di xi e was appropri ate.

Prindes maintains that the district court's reliance on Gaul di n was
m splaced. In Gauldin, the court refused to inpute constructive
notice

to the defendant based on the fact that sonme of the defendant's
enpl oyees were within eight to ten feet of the spot where the
plaintiff

fell. Gauldin, 370 F.2d at 170.4 The court stated:

In the i nstant case there are no such facts to support such a
[ constructive notice] finding. To permt the jury to concl ude
t hat [defendant's enpl oyee], who was engaged in his duties
eight toten feet fromthe point of the accident, should have
been on constant alert for a radish on the floor of the aisle
whi ch he had so recently swept and to the point of neglect-
ing his duty to tend the display counters, would . .. make
the defendant an insurer of the safety of its custoners.

Id. at 170.

Prindes contends that Gauldin i s i napposite because in Gaul din t he
enpl oyees on the scene were nore nunmerous and nearer to the dan-
gerous condition, and nore i nportantly, the enpl oyees were directly
i nvol ved i n causing the hazard.

Rat her, Prindes contends that the instant caseis simlar to Mento
Stores, Inc. v. Yeatman, 348 S.E 2d 228, (Vva. 1986). In Mento
Stores, the plaintiff sustained injuries when she slipped on a | eaf
from

a peperom a plant, and fell sustaininginjuries. The plaintiff sued
Menco Stores, and the jury returned a verdict in her favor finding
t he

store had constructive know edge of the |l eaf's presence. On appeal,
the Virginia Supreme Court stated that constructive notice may be
established "[i]f an ordinarily prudent person, giventhe facts and
cir-

4 1n Gauldin, the plaintiff slipped on aradish |ocated in an aisle
at a
Wnn-Di xi e store.



cunst ances Mento knew or shoul d have known, could have foreseen
the risk of danger resulting fromsuch circunstances, Mento had a
duty to exercise reasonable care to avoid the genesis of the
danger."

In affirmng the district court's decision to not set aside the
verdi ct,

the court hel d:

the jury could have found that Mento, a nerchandi ser of
peperom a plants, should have known that a change in | oca-
tion, tenperature, and |light would cause such a succul ent
plant to shed noist |eaves; that Mencto positions the plant
on the furniture display in such a manner that the | eaves
could and did fall in the aisle; that Menco shoul d have fore-
seen that this could create a risk of harmto custoners usi ng
the aisle; that Mento violated its duty to have its prem ses
I n reasonably safe condition; and, consequently, that Mento
was guilty of negligence which was the proximate cause of
the injuries Ms. Yeatnan suffered.

Id. at 231

Prindes argues that |i ke Mencto Stores, a fact finder in the instant
case coul d concl ude that "Wnn-Di xi e and its enpl oyees shoul d have
foreseen the risks of restocking the canned fruit section and
undertaken to police the area to ensure that the prem ses renained
in

reasonably safe condition, either by posting warning signs or
pol i ci ng

t he restocki ng process nore vigorously." Appellant's Brief, at 13.

W di sagree. Al Prindes can arguably denonstrate i s that the stock

boys were in the aisle at the tinme that Prindes fell. The stock
boys'

presence does not denonstrate in any fashion, except for pure
specu-

| ation, that the stock boys had knowl edge of the |iquid substance,
and

hence, that know edge coul d be i nputed to Wnn-Di xi e. Moreover, in
Mento Stores, the enpl oyees engaged in an affirmative act of nov-
ing the plant; Prindes has pointed to no such evidence in the
pr esent

case, thus Mento Stores is readily distinguishable fromthe case at
hand.




L1l
CONCLUSI ON

For the reasons expressed above, the judgnent of the district court
IS

AFFI RVED. 5

5 Wnn-Dixie also argues, alternatively, that Prindes was

contributorily
negligent. In |light of our conclusion that no negligence has been

proven,
no negligence exists to which Prindes could be shown to have been

con-
tributorily negligent.
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